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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )

)
EDW N V. BARMACH )

Appear ances:

For Appel | ant: M chael Nasatir
Attorney at Law

For Respondent: Janmes C. Stewart
Counsel

QP I NXON

This appeal is made pursuant to section 18646
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the petition of Edwin V.
Barmach for reassessment of a jeopardy assessnent of
personal inconme tax in the anmount of $70,481.00 for the
year 1978.
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The issues for determ nation are the foll ow
ng: (i) did appellant receive unreported income from
|l egal bookmaking activities during the appeal period:
(ii) if he did, 'did respondent properly reconstruct the
amount of that inconme; and (iii) is respondent precluded
from using evidence obtained in violation of appellant's
constitutional rights as the basis for the subject
jeopardy assessment. In order to properly consider
these issues, the relevant facts concerning appellant's
arrest and the jeopardy assessnment are set forth bel ow

Pursuant to a crimnal investigation unrelated
to appellant, Oficer Louis G. Merritt of the Los
Angel es Police Departnent (hereinafter referred to as
"the LapD") recovered a betting slip listing basebal
wagers and a tel ephone nunber later determined to be
that of appellant. Soon thereafter, on Septenber 8,
1978, O ficer Merritt and his partner recovered from
appellant's refuse collector a plastic trash bag which
had been di sposed of in appellant's rubbish; this search
and seizure was not conducted pursuant to the issuance
of a search warrant. Exami nation of the bag's contents
reveal ed that it contained recorded wagers for a two-
week period, pay and owe sheets listing bettors and code
names, and records on the anounts of noney won and | ost
on such wagers. Other items characteristic of an
i Il egal bookmaking operation were al so recovered.

Based | argely on the above, Oficer Merritt
was issued a search warrant on Septenber 11, 1978 by the
Muni ci pal Court for the Los Angeles Judicial District
for the purpose of searching appellant's residence. The
following day, a search of the residence was conducted
and appellant was arrested and charged with conspiracy
to commt booknakin%. Sei zed at the time of appellant's
arrest were wager sheets from August 28, 1978 to the
date of the arrest, betting markers, and detailed pay
and own sheets maintained over a 16 day period.

Arrested with appellant was a woman who stated that
she had been living with him and knew he was invol ved
inillegal bookmaking activities.

Upon being notified of appellant's arrest,
respondent determned that the circunstances indicated
that collection of his personal income tax for 1978
woul d be jeopardized by delay. Accordingly, the subject
j eopardy assessment was issued on Septenber 15, 1978.

In 1ssulng the jeopardy assessnent, respondent relied
upon the records seized at the time of appellant's
arrest for purposes of determ ning appellant's incone
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from booknaking. An analysis of those records reveal ed
t hat appell ant accepted approxi mately $651, 407 in wagers
over the 16-day period prior to his arrest,

On January 24, 1979, the same court which had
i ssued the search warrant on Septenber 11, 1978 rul ed
that all the evidence recovered from appellant's trash
and from the subsequent search of his residence had been
obtained in violation of his Fourth Amendnent rights and
was to be suppressed for purposes of the crim nal
charges pending agai nst appellant.

Appellant filed a petition with respondent for
reassessment of the subject jeopardy assessnent contend-
ing that illegally obtained evidence could not be used
to formthe basis of a tax assessnent. Respondent
t hereupon requested appellant to furnish the information
necessary to. enable it tO accurately conpute his incone,
i ncluding income fromillegal bookmaking activities.
When appellant failed to respond to this request,
respondent denied the petition for reassessnent and
this appeal followed.

The initial question presented by this appeal
I's whet her appellant received any incone fromillegal
bookmaki ng activities during the year in issue. In
cases of this type, respondent nust make at |east an
initial showing that appellant's activitieswere withi?
t he purview of Revenue and Taxation Code section 172971/
and the provisions of the Penal Code referred to t her ei n?/,

1/ In pertinent part, Revenue and Taxation Code section
7297 provides:

I n conputing taxable income, no deduc-
tions shall be allowed to any taxpayer on
anY of his gross inconme directly derived from
illegal activities as defined in Chapters 9,
10 or 10.5 of Title 9 of Part 1 of the Penal
Code of California; nor shall any deductions
be allowed to any taxpayer on any of his gross
i ncone derived fromany other activities which
directly tend to pronote or to further, or are
directly connected or associated with, such
illegal activities.

2/ Section 337a, which prohibits bookmaking, is con-

Tained in that portion of the Penal Code referred to
in section 17297 of the Revenue and Taxation Code.
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Respondent may adequately carry its burden of proof
through a prinma facie showing of illegal activity by the
t axpayer. (Hall v. Franchise Tax Board, 244 Cal.App.2d

‘843 [53 Cal . Rptr. 597](1966);7@ﬂ¥§ﬂ§:ﬁhaLiL__E___juui
Bel e Hummel, Cal. St. Bd. of Equal., March 8, 1976.)
Upon review ng the record on appeal, we are satisfied

t hat respondent has established at least a prima facie

case that appellant received unreported income from
i I'legal bookmaking activities during the appeal period.

The second issue is whether respondent prop-
erly reconstructed the amount of appellant's incone from
iIlegal bookmaking activities. Under the California
Personal I ncone Tax Law, taxpayers are required to spe-
cifically state the items of their gross inconme during
the taxable year. (Rev. & Tax. Code, § 18401.) As in
the federal income tax |law, gross incone is defined to
include "all incone from whatever source derived,"
unl ess otherwise provided in the law.  (Rev. & Tax.
Code, § 17071; Int. Rev. Code of 1954, § 61.) Specifi -
cally, gross inconme includes gains derived fromillegal ‘
activities. (United States v, Sullivan, 274 U S. 259 ‘
{71 L.Ed. 10377 (1927); Farina v. McMahon, 2 Am.Fed.Tax. '
R.2d4 5918 (1958).)

Each taxpayer is required to maintain such
accounting records as will enable himto file an accu-
rate return. (Treas. Reg. 1.446-1(a)(4); Cal. Adnmn.
Code, tit. 18, reg. 17561, subd. (a)(4).) In the
absence of such records, the taxing agency is authorized
to conpute a taxpayer's income by whatever method wll,
in its'judgement, clearly reflect income. (Rev. & Tax.
Code, § 17651, subd. (b); Int. Rev. Code of 1954, §
446(b).) The existence of unreported incone may be

demonstrated by any practical nethod of proof that is
avai | abl e. (Davis v. United States, 226 F.2d 331 (6th
Cr. 1955): Appeal of John and Codel |l e Perez, Cal. St.
Bd. of Equal., Feb. 16, 1971.) Mthematical exactness
i's not required. (Harold E. Harbin, 40 T.C 373, 377
(1963).) Furthermore, a reasonable reconstruction of
income is presuned correct and the taxpayer bears the
burden of proving it erron?ouE. (Breland v. United
States, 323 F.2d 492, 496 (5th CGir. I963); Appeal of
Marcel C. Robles, Cal. St. Bd. of Equal., June

1979. )

It has been recognized that a dilemma con-
fronts the taxpayer whose incone has been reconstructed.
Since he bears the burden of proving that the recon-
struction is erroneous (Breland v. United States,
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supra), the taxpayer is put in the position of havin%
to prove a negative, i.e., that he did not receive the
incone attributed to him In order to insure that such
a reconstruction of income does not lead to injustice by
forcing the taxpayer to pay tax on income he did not
receive, the courts and this board require that each

el ement of the reconstruction be based on fact rather
than on conjecture, Lucia v. United States, 474 F.2d
565 (5th Gr. 1973); peal” of Burr MFarTand Lyons,

Cal . St. Bd. of Equal., Dec. 15, 1976.) Stated anot her
way, there must be credible evidence in the record
which, if accepted as true, would "induce a reasonable
belief" that the amount of tax assessed against the
taxpayer is due and ow ng. (United States v. Bonaguro,
294 F.supp. 750, 753 (E.D.N.Y. 1968), affd., sub nom,
United States v. Dono, 428 F.2d4 204 (2d Cr. 1970).)

[T such evidence is not forthcom ng,, the assessnent is
arbitrary and must be reversed or nodified. (Appeal of
Burr McFarland Lyons, supra; Appeal of David Leon Rose,
Cal. St. Bd. of Equal., March 8, I970.)

_ In the instant apBeal, respondent relied on
evi dence obtained by the LAPD in reconstructing appel-

| ant's incone. SBeC|f|caIIy, respondent determ ned, by
reference to the betting markers and pay and owe sheets
seized at the time of appellant's arrest, that appellant
had unreported income of $651,407 fromillegal ULookmak-
ing activities during the aBPeaI period, Wile we
bel'ieve that it was reasonable for respondent to rely
upon appellant's records in order to reconstruct the
amount of income he derived fromillegal bookmaking
activities, we cannot unqualifiably agree with the
manner of respondent's reconstruction.

_ The record reveals that bettors placed wagers
with appellant by tel ephone: successful bettors were
evidently later paid by appellant and |osing wagerers
were responsible for subsequently settling their
accounts. Respondent reconstructed appellant's incomne
(aportion of appellant's records were analyzed by the
LAPD which reconstructed appellant's income therefrom
and upon which respondent relied) by sinply calculating
the total wagers accepted by appellant. Consequently,
respondent attributed inconme to appellant from bets
pl aced by successful wagerers as well as from those
placed by unsuccessful ones. Respondent's reconstruc-
tion of appellant's income is incorrect to the extent
that it includes amounts successfully wagered since
those amounts were never received: those amunts do not
constitute gross incone to appellant. (Cf. Rev. and
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Tax. Code, § 17071.) Only anounts unsuccessfully
wagered by appellant's clientele constitute gross incone

to him

Appellant is not entitled to deduct fromhis
gross income cash payouts made to individuals who placed
W nning wagers with him (Rev. and Tax. Code, § 17297,
Cal. Admin. Code, tit. 18, reg. 17297, subd. (b).) The
enact ment of section 17297 denonstrates a clear |egis-
| ative intent not to allow a deduction for wagering
| osses from gross incone derived fromillegal bookmaking
activities. (Hetzel v. Franchise Tax Board, 161 Cal
App.2d 224 [326 P.2d 611]) (1958).)

Appel  ant has argued that the jeopardy assess-
ment cannot be sustained since it was determ ned by
reference to evidence that was obtained by |aw enforce-
ment authorities in violation of his constitutional
rights. In support of this contention, appellant has
relied heavily upon his reading of United States v.
Janis, 428 U. S. 433 (49 L.Ed.2d 1046] (1976).) After
carefully reviewi ng appellant's argunent, we concl ude,
as we did in Appeal of Bernie Solis, Jr. and Lucy Solis,
decided June 23, 1981, that respondent may take Into
consi deration evidence unlawfully obtained by |aw
enforcenent authorities in order to determne tax
liability.

In Janis, the United States Suprene-Court was
confronted wth a factual situation distinguishable from
that present in the instant appeal. In that case, the
Court was called upon to decide whet her evidence
obtained by a state |aw enforcenent officer in good
faith reliance on a warrant that later proved to be
defective should be inadmssible in a federal civil tax
proceeding. The issue in Janis, consequently, dealt
with the admssibility of Tnconstitutionally obtained
evidence in an "intersovereign" context, i.e., one'in
whi ch the officer having conmitted the unconstitutional
search and seizure was of a sovereign that had no
responsibility or duty to the sovereign seeking to use
the evidence. Wile the Court was careful to note that
it need not consider the applicability of the exclusion-
ary rule in an "intrasovereign" context, the hol ding of
t hat case and the reasoning adopted by the court are
hel pful for purposes of resolving the final issue pre-
.sented by this appeal.

_ The Court in Janis commenced its discussion by
noting that the "prinme purpose" of the exclusionary
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rule, if not the onuy_one, "is to deter future unlawful
police conduct.” (United States v. Calandra, 414 U S
338, 347 [38 L.Ed.2d 561] (1974).) TT also observed
that in those cases in which it had opted for exclusion
in the =nticipation that |aw enforcenent officers would
be dete:red fromviolating Fourth Amendment rights, it
had act:d in the absence of any convincing enpirical
evidence on the effects of the exclusionary rule and
relied, instead, "on its own assunptions of human nature
and the inter-relationship of the various conponents of
the law enforcement system" (United States v. Janis,
supra, 428 U.S. 433, 459.) Holdrng thalt the exclusron-
ary rule should not be extended to preclude the use of
evidence unlawful Iy obtained by police officers in cases
in which its deterrent purpose would not be served, the
Court refused to extend the rule to prohibit the use of
such evidence when it was obtained by state authorities
and was sought to be used in a federal civil proceeding.
This hol ding was based on the Court's conclusion that
"exclusion from federal civil proceedings of evidence
unlawful Iy seized by a state crimnal enforcement offi-
cer has not been shown to have a sufficient |ikelihood
of deterring the conduct of state police ..." (Janis,
supra, at p. 454.) Finally, the Court observed that

it had never applied the exclusionary rule to exclude
evidence froma civil proceeding, federal or state.

The attenuation present in Janis between
the conduct of state [aw enforcenent autnorities and a
federal civil proceeding is simlarly present in the
instant appeal. The subject matter of this appeal falls
outside the zone of primary interest of |ocal |aw
enforcenment authorities; their primary concern is
crimnal law enforcement, not tax liability. As did
the Court in Janis, we conclude that the exclusion of
the evidence obtained in violation of appellant's
constitutional rights would not have the effect of
deterring illegal conduct on the part of crimnal |aw
enf or cenment agenci es.

-159-



Appeal of Edwin V. Barmach

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the petition of Edmn V. Barmach for reassess-
ment of a jeopardy assessment of personal incone tax in
t he amount of $70,481.00 for the year 1978, be and the
same is hereby nodified in accordance w th this opinion.
In all other respects the action of the Franchise Tax
Board is sustained.

Done at Sacranento, California, this 29th day

of July » 1981, by the State Board of Equalization,
with Board Members Mr. Dronenburg, Mr. Reilly,Mr. Bennett

and Mr. Nevins present.

Trnest J. Droneribux.:g, Jr. , Chai r man
CGeorge R Reilly . Menber
Wlliam Pl. Bennett . Menber
Richard Nevi ns . Menber

,  Menber
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